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Subject: Guidelines for implementing legislation on corruption prevention and 
transparency in companies controlled or part-owned by the Ministry for the Economy 
and Finances 

1. Introduction 

To promote all appropriate activities for preventing and combating corruption within the public 
administration, this Directive aims to ensure adequate application of Law 190 of 6 November 2012 and 
Legislative Decree 33 of 14 March 2013 as regards state-controlled or part-owned companies, providing 
a number of guidelines to guarantee consistent and uniform treatment of these companies. Councillor 
Roberto Garofoli, Head of Cabinet of the Ministry of Economy and Finances (MEF), and Councillor 
Raffaele Cantone, President of the National Anti-Corruption Authority (ANAC), established a joint 
working group to clarify the methods of application of the rules in this area. The working group adopted 
a shared approach, reflected in this Directive, which also takes into account the contributions received 
during the public consultation held by the two institutions. 

The group found it necessary to make some interpretative adaptations to legislation recently 
issued concerning the public administrations and extended through various legal provisions also to 
entities that are private in nature or whose activities present characteristics different from those of the 
public administrations as defined by art. 1.2 Legislative Decree 165 of 30 March 2001. 

To this end, first of all it is necessary to distinguish between directly and indirectly controlled 
companies, identified as per art. 2359.1.1-2 Civil Code, from companies that are only part-owned, in 
which the public equity interest does not entail a situation of control. For the purposes of interpretation, 
the list of controlled companies is considered to exclude the cases set out in art. 2359.1.3 Civil Code 
(“contractual control”), which does not imply any equity interest in the company on the part of the public 
administration, whereas the criteria favoured by legislators for identifying the parties subject to anti-
corruption legislation, also in light of art. 11.3 Legislative Decree 33/2013 and art. 1.2.c Legislative 
Decree 39 of 8 April 2013, appear to be connected to the existence of an equity 
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interest or the exercise of powers to appoint top management or members of company boards. If 
interpreted otherwise, the scope of application of the rules on preventing corruption could be extended 
to entities that are certainly extraneous to the public sector. 

As regards listed companies and those issuing financial instruments listed in regulated markets, 
as well as companies controlled by them, a technical working group has been established with the 
participation of ANAC and Consob, to identify the relevant adaptations for the implementation of the 
concerned legislation, in light of the specific characteristics of this type of company. 

2. Corruption prevention 

2.1. Regulatory framework 
For the purposes of reconstructing the regulatory framework, art. 1.60-61 Law 190/2012 is 

particularly relevant. According to these provisions, the Joint (State and Regions) Conference 
[Conferenza Unificata] is responsible for defining the requirements for the prompt implementation of 
this law and related delegated decrees in the regions, autonomous provinces and the local authorities, as 
well as in "public and private-law entities subject to their control". 

In particular, the aforementioned art. 1.60 – in relation to the application of anti-corruption 
legislation concerning state-controlled companies – identifies private-law entities subject to control by 
local administrations as being among the entities covered by the obligations set out in this law. That 
provision, according to the constitutionally oriented decision made together with the ANAC, also applies 
to Italian companies controlled by central government administrations, since, due to the pervasive 
control exerted by the ministries, they are exposed to the same risks that the legislators intended to 
prevent with anti-corruption legislation in relation to public administrations. 

This interpretation is confirmed by a more systematic reading of the relevant regulatory 
framework. Indeed, first of all, for the purposes of preventing and combating corruption, and preventing 
conflicts of interest, art. 1.49-50 Law 190/2012 empowers the government to amend the existing rules 
on the allocation of executive positions and top positions of administrative responsibility in public 
administrations, as well as the rules on ineligibility and incompatibility for office. In doing so, it also 
covers private-law entities subject to public control that perform administrative functions, provide goods 
and services for the public administration or manage public services. In this perspective, art. 15.1 
Legislative Decree 39/2013 assigns the responsibility for overseeing the implementation at each private-
law entity of the requirements of the decree – including through the Anti-Corruption Plan – to the 
person responsible for said Plan. In addition, art. 1.20 of the said law establishes that the provisions on 
recourse to arbitration in public contracts also apply to disputes in which one party is a public company, 
or a subsidiary or associate of a public company, pursuant to art. 2359 Civil Code. 

This brief outline of the regulatory framework clearly shows the legislative intention to apply the 
rules on preventing corruption also to publicly controlled companies. Indeed, the rationale behind 
Law 190/2012 appears to be to extend 
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the corruption-prevention measures and the associated planning instruments to entities that, regardless 
of their legal nature, are controlled by the public administration, use public resources, or perform public 
functions or activities in the public interest. 

2.2. Scope of application 
Without prejudice to the observations on the subjective scope of application of the rules 

on preventing corruption, it is necessary to differentiate between companies in which the MEF holds a 
controlling interest pursuant to art. 2359.1.n.1-2 and those in which it holds a “non-controlling” interest. 

In the latter case, it is held that the best solution is to adopt the preventive system 
delineated in Legislative Decree 231/2001 through an Organisation and Management Model, which 
ensures prevention of the offences under said Legislative Decree, supplemented with measures to 
prevent the offences under Law 190/2012. 

However, companies directly and indirectly controlled by the MEF, including jointly with 
other administrations, must adopt the measures introduced by Law 190/2012 by establishing anti-
corruption organisational measures, even if a Model pursuant to Legislative Decree 231/2001 has already 
been created, as described below. 

2.3. Organisational measures to prevent the corruption of companies. 

2.3.1. Relationship with the Model pursuant to Legislative Decree 231/2001 

Under the framework outlined above, companies controlled indirectly and directly by the 
MEF must in any case – even if they have an Organisation and Management Model pursuant to 
Legislative Decree 231/2001 –adopt suitable measures to prevent other forms of corruption and 
illegality, in light of the provisions of Law 190/2012. These measures – whose elaboration cannot be 
assigned to third parties (art. 1.8 Law 190/2012) – must cover all the activities performed by the 
controlled companies, take account of the “plan to prevent the corruption of the company”, and be adequately 
disclosed both inside and outside the company, including via publication on its website. In addition, 
it is advisable for these measures to be clearly distinguishable, even if they are combined in the same 
document, from the measures adopted under Legislative Decree 231/2001, since they are managed 
differently and have different responsibilities attached to them. 

As regards the relations between the Organisational Model pursuant to Legislative Decree 
231/2001 and the corruption-prevention measures pursuant to Law 190/2012 – despite the basic 
equivalence of the two systems, both of which are designed to prevent the commission of offences 
and to relieve the responsible entities of liability – if the measures adopted are adequate then there are 
significant differences between the two instruments and, more generally, between the two regulatory 
systems. 
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In particular, concerning the type of offences to be prevented, Legislative Decree 231/2001 
relates to offences committed in the interest or to the advantage of the company or that in any case 
have been committed by or also in the interest of the company (art. 5), whereas Law 190/2012 is also 
designed to prevent offences to the detriment of the company. As regards instances of corruption, 
Legislative Decree 231/2001 refers to the typical offences of bribery, undue inducement to give or 
promise benefits, and corruption, including corruption between private entities, it being understood 
that, as mentioned above, the company must benefit from it in order to be held liable. By contrast, 
Law 190/2012 refers to a much broader concept of corruption, which covers not only the entire 
range of offences against the public administration regulated by Title II Book II of the Criminal Code, 
but also cases of “maladministration”, including all cases of significant deviation in actions and 
decisions from the impartial care of the public interest, i.e. situations in which private interests unduly 
affect the actions of the administration. If follows that the liability of the Head of Corruption 
Prevention (HCP) – including managerial, disciplinary and tax-related liability, as per art. 1.12 of the 
law in question – arises on the occurrence of this kind of offence, also committed to the detriment 
of the company, if the HCP cannot show that they have, in good time, established a plan to prevent 
corruption that is suitable to prevent the risks and have effectively supervised its implementation. 

For indirectly controlled companies, the parent ensures that they adopt the corruption-
prevention measures pursuant to Law 190/2012 in line with the parent company. If, within the group, 
there are small companies – in particular those that perform instrumental activities – the parent 
company may, by reasoned resolution and for objective reasons, incorporate the corruption-
prevention measures under Law 190/2012 for such companies into its own Model pursuant to 
Legislative Decree 231/2001. In this case, the HCP of the parent is responsible for implementing the 
measures also at the smaller company. Each company must, however, nominate a person within its 
own organisation to act as liaison officer with the parent’s HCP. 

2.3.2.1 Minimum content of organisational anti-corruption measures 
The measures drawn up by the HCP and adopted by the governing body of the company 

must have the following minimum content, notwithstanding the autonomy of companies to identify 
the measures most suited to their organisation and activities. 

- Identification and management of corruption risks 
First, it is necessary to analyse the context and organisational situation in order to identify the 

areas or sectors of activity and the ways in which 
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corruption-type offences could, in theory, occur. Among the activities exposed to corruption, in first 
instance it is necessary to consider those listed in art. 1.16 Law 190/2012 (contracts, permits and 
concessions, subsidies and loans, recruitment procedures), followed by the additional areas identified 
by each company on the basis of their specific characteristics. This analysis, whose aim is to ensure 
correct planning of preventive measures, must result in a comprehensive report on how the offences 
could occur given the internal and external operating context of the company. It follows that the 
description of the measures will include a “map” of the areas at risk and the associated corruption 
offences, also identifying preventive measures. In identifying the areas at risk it is necessary to bear 
in mind the outcomes of court judgments – even if not definitive – in order to highlight the exposure 
of the organisational area or the area of activities carrying particularly high risks. 

 

-  Control system 

Establishing a risk management system involves assessing the existing “Model 231” control 
system and adapting it where necessary, or introducing new rules and control structures if the 
company is found to lack a suitable system to prevent corruption risks. In all cases, the principle 
applies of coordinating the controls for the prevention of the risks specified in Legislative Decree 
231/2001 and those for the prevention of the corruption risks under Law 190/2012. In implementing 
this coordination principle, the functions of the HCP must be aligned with those performed by other 
control entities, particularly as regards the flow of information supporting the activities of the said 
HCP. 

- Code of Conduct 

The companies must supplement their existing code of ethics or code of conduct or, in 
absence thereof, adopt a code of conduct, in all cases focusing the document on actions to prevent 
corruption and setting out disciplinary measures in the event of failure to comply with the code. This 
also implies establishing a system that enables the practical implementation of the code’s measures 
by: a) identifying an office responsible for advising on the implementation of the code in case of 
uncertainties on this subject; b) setting up a sanctions system; c) indicating the mechanisms to 
implement this sanctions system; d) introducing a system for collecting reports about violations of 
the code. 

-  Transparency 

The companies must define measures and initiatives to fulfil their disclosure obligations under 
current regulations in a specific section of the document that includes the “three-year transparency 
programme”. In particular, it identifies the organisational measures to ensure the regularity and timeliness 
of information flows 

5 



to be published in accordance with current legislation, including a specific system of responsibilities. 

- Ineligibility rules for company directors and executives 

The subject of incompatibility and ineligibility for office is governed by Legislative Decree 
39/2013. 

In particular, as regards companies controlled by the MEF, the reasons of ineligibility for 
directorships with direct management responsibilities (art. 1.2.1 Legislative Decree 39/2013) and the 
impediments to executive appointments are established in art. 3 (conviction for offences against the 
public administration) and art. 6 (ineligibility for membership of national political bodies), without 
prejudice to the assessment of other situations of conflicts of interest or impediments. 

In this regard, companies adopt the necessary organisational measures to ensure that: a) 
appointment documents or recruitment notices expressly state the impediments to appointment; b) the 
persons involved provide a declaration as to the absence of any causes of ineligibility upon their 
appointment; c) the HCP checks the existence of any reasons for ineligibility or forfeit – using methods 
and at intervals to be defined – but in all cases performing its normal supervisory activities and acting on 
reports from internal and external parties. 

In the event of appointments of directors, either proposed or made by the controlling public 
administrations, the checks on ineligibility are performed by said administrations. 

- Specific incompatibilities for company directors and executives 

The companies check the existence of any incompatibilities as regards holders of the 
appointments set out in Chapters V and VI Legislative Decree 39/2013. 

In particular, we note art. 9 (incompatibility with professional activities funded, governed or in 
any way compensated by the administration that makes the appointment), art. 11 (incompatibility 
between top management positions and directorship of public entities and membership of the governing 
bodies of state, regional and local administrations), art. 12 (incompatibility between internal and external 
management roles and membership of the governing bodies of state, regional and local administrations), 
and art. 13 (incompatibility between directorship of private-law bodies under public control and 
membership of the governing bodies of state, regional and local administrations). 

In this regard, for the situations mentioned above, the companies adopt the necessary 
organisational measures to ensure that: a) appointment documents or recruitment notices expressly state 
the impediments to appointment; b) the persons involved provide a declaration of the absence of any 
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causes of ineligibility upon their appointment; c) the HCP checks the existence of any reasons for 
ineligibility or forfeit – using methods and at intervals to be defined – but in all cases performing its 
normal supervisory activities and acting on reports from internal and external parties. 

-  Activities subsequent to the termination of the working relationship of public employees 

To ensure compliance with art. 53.1.6-ter Legislative Decree 165/2001, the companies adopt the 
necessary organisational measures to avoid hiring public employees who, in the last three years of service, 
have been responsible for authorisations or negotiations on behalf of the public administrations in 
dealings with the said companies. This impediment must be indicated in recruitment documents or in 
any case in the various forms of staff recruitment used at the company, and the relevant persons are 
required to declare the absence of this cause of ineligibility upon their appointment. Standard and post-
declaration checks will also be performed. 

-  Training 

Through a memorandum of understanding to be signed with the ANAC, the MEF is overseeing 
the development of a training programme for companies on preventing corruption. The companies must 
also establish their own training plans (content, addressees, method) to be integrated into existing training 
activities dedicated to the Model pursuant to Legislative Decree 231/2001”. 

- Protection of whistleblower employees 

The companies must establish suitable protections to encourage employees to report offences 
they become aware of as a result of their working relationship. To this end, the whistleblowing procedure 
must be designed to ensure the confidentiality of the whistleblower, starting from when the report is 
received and at every moment of contact thereafter. To this end it is advisable to disclose the reporting 
procedure, defining and making known the process, the deadlines for starting and concluding 
investigations, and also identifying the people who manage these reports. 

-  Rotation or alternative measures 

The companies must organise job rotation, unless there is a need to ensure the ongoing 
functioning of highly technical activities. Another effective measure, in combination with or instead of 
rotation, is separation of powers, so that different parties are responsible for: a) performing investigations 
and assessments; b) taking decisions; c) implementing the decisions taken; d) performing audits. 
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-  Monitoring 

The companies must identify the methods, techniques and intervals for monitoring the 
implementation of corruption-prevention measures, specifying the roles and responsibilities of the parties 
responsible for this activity, who include, first of all, the HCP. No later than 15 December each year, the 
HCP publishes – on the website of the company – a report setting out the results of the preventive 
activities performed, based on a template to be designed jointly by ANAC and MEF as part of the 
aforementioned a memorandum of understanding 

2.4. Head of Corruption Prevention 

As mentioned, State-controlled companies must appoint a Head of Corruption Prevention; to 
make this appointment mandatory, the companies must make the appropriate changes to their bylaws. 
The requirements for the appointment and this person’s responsibilities are also defined therein. 

The company’s governing body (board of directors or other body with equivalent powers) is thus 
responsible for appointing the HCP and approving the corruption-prevention measures drawn up by the 
HCP. The appointment process must also ensure that the HCP has all the necessary tools to perform the 
role, ensuring their full autonomy, with particular reference to powers of oversight on the effective 
implementation of the measures and to the power to make proposals for suitable additions or 
modifications. The board of directors must also periodically audit the activities of the HCP. When making 
its choice the company must take account of the existence of conflicts of interest, avoiding as far as 
possible the appointment of executives who have roles in the sectors identified within the company as 
the areas at the greatest risk of corruption. The chosen executive must, over time, have displayed conduct 
of the highest integrity. 

To ensure that the prevention system does not become purely a formal requirement and that, 
instead, it is set-up and detailed as a genuine organisational model able to reflect the specific 
characteristics of the company in question, the HCP must be chosen (in accordance with Law 190/2012) 
from among company executives and therefore cannot be an external party. 

Only if the company has no executives or they are so limited in number that they can exclusively 
perform management activities in areas at risk of corruption, then a non-executive may be appointed as 
the HCP provided they meet the competency requirements. 

In consideration of the close connection between the measures adopted pursuant to Legislative 
Decree 231/2001 and the corruption-prevention measures, the HCP’s functions must be performed in ongoing 
coordination with those of the supervisory body appointed pursuant to the said legislative decree. For 
example, in companies where the supervisory body is a committee and 
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includes an internal member of the company, it is advisable for this person to also be the HCP. Without 
prejudice to the companies’ organisational autonomy, such an arrangement would enable a functional 
connection between the HCP and the supervisory body. Only for small companies, if they have a single-
member supervisory body comprising one employee, then this employee may also be the HCP. 

Additional compensation may be awarded for performing this role, provided it is connected to 
the achievement of specific objectives in line with the contents of the anti-corruption measures, in 
accordance with legal salary thresholds and the overall limits on personnel spending. 

Without prejudice to the rules on the liability of executives and employees for each type of 
company, the document appointing the HCP must indicate the consequences of failing to comply with 
the obligations of the role, setting out any aspects of disciplinary and management liability. In particular, 
there must be explicit mention of the consequences of failing to supervise the functioning and 
compliance of the measures, as well as lack of supervision in the event of repeated violations of these 
measures, as per art. 1.12/14 Law 190/2012. 

In addition to the liabilities arising from Legislative Decree 231/2001, failure to comply with the 
obligations to adopt corruption-prevention measures or the document arising from the transparency 
programme carries the standard consequences deriving from the management bodies violating the 
requirements of the bylaws. 

3. Transparency 

3.1. Regulatory framework 

Art. 1.34 Law 190/2012 extends transparency requirements – understood as the full accessibility 
of the information published on websites – to companies part-owned by the public administrations and 
their subsidiaries, pursuant to art. 2359 Civil Code, “limited to their public-interest activities governed 
by national or European Union law” and with reference to the information contained in paragraphs 15-
33 of the said article. 

Subsequently, art. 24-bis Decree-Law 90 of 24 June 2014 (converted with amendments by 
Law 114 of 11 August 2014), modified art. 11 Legislative Decree 33/2013 to extend all the rules under 
said legislative decree to publicly-controlled private-law entities, i.e. companies and other private-law 
entities performing administrative functions, providing goods and services for the public administration 
or managing public services, which are subject to control under the terms of art. 2359 of the Civil Code 
by public 
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administrations, or to entities in which the public administrations – even without an equity interest – 
have powers to appoint top management or board members, albeit also limited to “activities in the public 
interest governed by national or European union law”. 

Art. 11.3 Legislative Decree 33/2013 provides that companies in which the public administration 
has a non-majority equity interest are subject to a different level of transparency. Said companies are 
subject – limited to public-interest activities governed by national and European Union law – to the 
provisions of art. 1.15-33 Law 190/2012. 

Therefore, the notion of “public-interest activities governed by national and European Union 
law” performed by the companies in question assumes particular importance. In this regard, public-
interest activities are considered to be those described as such by law or in the articles of association or 
bylaws of the entities and companies, and also those indicated in art. 11.2 Legislative Decree 33/2013, 
namely the performance of administrative functions or providing goods and services to the public 
administration, and the management of public services. Activities that are not related to the pursuit of 
public interests are therefore not subject to the application of the laws in question. 

As a general guide, each company or entity must indicate in the document setting out the 
transparency plan what activities are not “public-interest activities governed by national and European 
Union law”. Given the nature of some activities that relate to instrumental functions, for example the 
purchase of goods and services or performing works or managing human and financial resources, it is 
presumed that these are also aimed at meeting requirements connected to the performance of public-
interest activities. Therefore, said activities are meant to be subject to corruption-prevention and 
transparency laws, except in the event of specific and reasoned indications to the contrary by the relevant 
body or company. 

3.2. State-controlled companies 

As mentioned, art. 11.2.(b) Legislative Decree 33/2013 provides that the rules on transparency 
for public administrations applies “limited to the public-interest activities governed by national or European Union 
law” also for private-law entities under public control. This provision introduces a clear distinction 
between state-controlled companies and companies with a non-majority public interest. “Companies 
with a non-majority public interest” means, as mentioned, those in which the administrations hold an 
equity interest not giving rise to a situation of control pursuant to art. 2359.1.n.1-2 Civil Code. 

The distinction between the two categories of companies consists of the fact that only state-
controlled companies are required to ensure transparency of information on their organisation as well as 
the public-interest activities they perform. As described in the following paragraph, in companies with a 
non-majority public interest, only the public-interest activities actually performed must be transparently 
disclosed. 
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“In-house” companies are subject to the transparency obligations applicable to public 
administrations, without any adaptation, since they are in fact an integral part of their parent 
administrations. 

Given their private-law nature, the transparency obligations on their organisation apply with the 
necessary adaptations, balancing the requirement for maximum transparency with requirements deriving 
from their private-law nature. Said adaptations relate, inter alia, to the following disclosure obligations 
as regards their organisation: 

a) As regards art. 14 Legislative Decree 33/2013, since the “policy-guiding body” of 
the companies refers to the board of directors, for each director the information stated in 
paragraph 1, letters b) to f), must be disclosed, albeit with the necessary precautions to ensure 
a minimum standard of privacy. 

b) Without prejudice to all other disclosure obligations set out in art. 15.1 Legislative 
Decree 33/2013, for management positions state-controlled companies must disclose each 
office-holder’s compensation, howsoever denominated, unless they do not clearly 
distinguish, in their structure, the organisational units that perform public-interest activities 
from those that perform commercial activities under arm’s length conditions. In the latter 
case, without prejudice to the disclosure of compensation paid to executives of the units 
responsible for public-interest activities, the disclosure of the compensation paid to 
executives of units that perform commercial activities may be provided in aggregate form, 
reporting the overall expense incurred for each year and the highest and lowest levels of 
compensation paid. 

c) Without prejudice to all other disclosure obligations set out in art. 15.1 – as cited 
in the preceding point – for collaboration and advisory roles, publicly controlled private-law 
entities disclose the compensation of each advisor and collaborator. If the companies and 
entities identify and clearly distinguish – with evidence on their website – the collaboration 
and advisory relationships connected to public-interest activities and those related to 
commercial activities under arm’s length conditions, then, solely for the latter category, 
compensation may be disclosed in aggregate form. In this case, the overall expense incurred 
for each year and the highest and lowest levels of compensation paid must be reported. 
Companies and entities may defer publication of compensation if there are confidentiality 
requirements related to the competitive nature of their activities. 

d) Obligations relating to staff, as per art. 16 and art. 17 of the said legislative decree, 
are satisfied by the publication of aggregate information on permanent and short-contract 
staff, indicating the annual cost and absenteeism rates; as regards the publication of 
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competition notices (art. 19), companies must publish the regulations and general documents 
that govern the selection of staff and documents relative to the start of the procedure – the 
notice and selection criteria – and the result of the procedure. 

e) The obligations relative to collective bargaining pursuant to art. 21 of the decree 
in question may, however, be deemed fulfilled by publishing the national industry contract 
applying to the company. 

The governing body of a state-controlled company must also appoint a Head of Transparency, 
whose functions, pursuant to art. 43.1 Legislative Decree 33/2013, are normally performed by the HCP. 
If the company has appointed two different people for transparency and corruption prevention, then 
coordination between these two people must be ensured. 

Considering the need to reduce organisational burdens and to simplify and enhance existing 
control systems, each company identifies an internal person to oversee the fulfilment of the disclosure 
obligations in the same way as independent assessment bodies do so on behalf of public administrations 
pursuant to art. 14.4.g. Legislative Decree 150/2009. 

3.3. Part-owned companies 

By virtue of art. 11.3 Legislative Decree 33/2013, part-owned companies (as defined in section 1, 
above) are subject to the rules on transparency set out in art. 1.15-33 Law 190/2012 limited “to public-
interest activities governed by national or European Union law”, as well as, regarding publication of organisational 
information, the disclosure obligations set out in art. 14 and art. 15 Legislative Decree 33/2013, given 
the reference made in art. 22.3. of the said legislative decree. Part-owned companies are therefore not 
subject to disclosure obligations regarding their organisation and are not required to draw up a document 
including a Three Year Transparency and Integrity Plan. In this regard, the MEF encourages part-owned 
companies to establish a function for the supervision and monitoring of disclosure obligations, including 
to certify their fulfilment. This function should preferably be allocated to the Supervisory Body, without 
prejudice to the internal organisational decisions deemed most appropriate. 

Pier Carlo Padoan 
[signature] 
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